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Compensation should be paid to the judge lawfully in possession of the office, and where a 
de facto judge is allowed to draw the salary of the office until ousted by proper proceedings, 
payment to such judge is a defense to an action against the State by a judge de jure. 


If the incumbent is in possession of the office under a certificate of election issued by the proper 
authority, the incumbent is entitled to receive the compensation incident to the office although his 


or her right to the office is being contested.! Where the law requires a commission to be issued, 
the person who has not received a commission is not entitled to recover the compensation of the 


office.” Where a judicial election is contested and the governor, pursuant to statute, appoints a 
temporary judge, no compensation other than that paid to the temporary judge can be made to 


anyone until the election contest is determined.° However, the person finally declared to have been 
elected is entitled to the full salary for the term to which he or she has been elected* even though 


he or she does not take the oath of office until the contest is settled.° A candidate in a judicial 
election who, without attempting to qualify, acquiesces in the performance of the duties of office 
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by another candidate declared elected is not entitled to the salary of the office although if he or 
she had acted properly and promptly he or she could have established a right to the office. 


De facto judge. 


Since compensation annexed to an office is an incident to title to the office, ordinarily a de facto 


judge cannot recover compensation for his or her services” although it has been held that where 
a de facto judge renders services in good faith as a judge and is paid a salary while so acting, the 


State cannot recover the salary so paid.® Also, the de facto judge may be allowed to draw the salary 
of the office until ousted by proper proceedings.” The payment of the salary to a de facto judge is 


a defense to an action brought against the State by a judge de jure to recover the same salary.!° 
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1 Colo.—Henderson v. Glynn, 2 Colo. App. 303, 30 P. 265 (1892). 
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6 S.D.—Bergh v. Gibbs, 57 S.D. 634, 234 N.W. 616 (1931). 
As to forfeiture and waiver of right to compensation, see § 191. 
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